Special Education Regulatory Changes affecting Parental Consent and Written Notification when accessing public benefits or insurance (e.g. Medicaid)                                                                                                       Questions and Answers (Q&A) for LEAs

1. 
Q. What are the new and final Special Education Regulations?

A. 
The new regulations are related to parental consent for the use of public benefits or insurance (e.g. Medicaid) to pay for services under Part B of IDEA. 
A.       The new and final regulations require that the LEA obtain a “one-time” FERPA    

       release (one-time Parental Consent); AND
A. 
That the parent must be provided written notification of rights BEFORE signing the release (one-time Parental Consent) and annually thereafter. 

2. 
Q. What are the two basic requirements of the new regulations?
A. 
First: the LEA must notify parents in writing of a number of safeguards to protect their rights before the LEA accesses the child’s or parent’s public benefits or insurance to pay for services under IDEA for the first time and annually thereafter.

A. 
Second: the LEA must obtain a one-time written consent (Parental Consent) from the parent that meets the new regulation requirements, and also specifies that the parent understands and agrees that the LEA may access the child’s or parent’s public benefits or insurance (e.g. Medicaid) to pay for special education or related services under IDEA.

3. 
Q. What is the time frame for implementation of new regulations?

A.
Full implementation is July 1, 2013. 

A.
Regulations enforced at the federal fiscal year (FFY) grant cycle 2013 beginning July 1, 
              2013. 

4.
 Q. What impact does this have on potential recoupment of Medicaid funds?

A. 
It’s a special education regulation for special education implementation, BUT it impacts ability by LEA’s to seek Medicaid reimbursement. 

A.
Regulations will be enforced at the beginning of the federal fiscal year (FFY) grant cycle 2013: July 1, 2013. 

5. 
Q. When does the LEA obtain the one-time informed Parental Consent?

A. The new one-time Parental Consent MUST  be obtained before the LEA accesses a child’s or parent’s public benefits or insurance (e.g. Medicaid) FOR THE FIRST TIME.  

A.
At an Initial IEP. 
6. 
Q. 
What if the LEA has a signed Parental Consent, does a new Parental Consent need to  

                   
be obtained? 
A. 
The Parental Consent MUST contain the new explicit regulatory language, and MUST specify that the parent understands and agrees that the LEA may access the child’s or parent’s public benefits or insurance to pay for services. 

A. 
Yes, if the existing Parental Consent form does not meet the new requirements, then a new one-time Parental Consent form must be developed and a signed copy must be obtained from the parents. 

A.
Yes, if there are any changes to the IEP in the type of services to be provided to the child (e.g. physical therapy, or speech therapy); the amount of services (frequency or duration); or the cost of the services charged to the public benefits (e.g. Medicaid).
It is advised beginning this IEP cycle (2013/2014 school year) that a new one-time Parental Consent containing all of the explicit regulatory language is obtained at: 
· An Annual IEP
· A 3-year re-evaluation IEP
7. 
Q. 
Is the LEA required to obtain Parental Consent each time access to public benefits or    

                             insurance (e.g. Medicaid) is sought?

A. 
No, it is a one-time consent; BUT the LEA is required to provide Written Notification to the child’s parents BEFORE Parental Consent is obtained the first time and annually thereafter. 
8. 
 Q. 
Is the new one-time Parental Consent to be signed only once and it is good for all 
subsequent IEP programs/services provided to the student?

A.
 Yes. Once the LEA obtains the one-time consent, the LEA is not required to obtain parental consent before it accesses the child’s or parent’s public benefits or insurance in the future, regardless of  whether there is a change in the child’s IEP program/services.

However, the following are instances in which it is advised that a new one-time Parental Consent must or should be obtained:

· If the student exits the IEP program and later re-enters the IEP program, a new one-time Parental Consent must be obtained. 
· If the student transfers to another district, best practice recommends that the LEA obtain a new signed one-time consent for the newly entering student; or 
· If the student leaves the district and then returns, best practice recommends obtaining a new signed one-time consent. 

· Additional guidance suggests looking to LEA policy and procedural safeguards with regard to obtaining other consents. Caution on the side of providing protection to parent and LEA. 

9. 
Q. 
When does the LEA send or provide to the parent the Written Notification?

A. 
The Written Notification must be sent or provided to the parents BEFORE accessing the child’s or parent’s public benefits or insurance (e.g. Medicaid) for the first time:
· It must be sent or provided before an initial IEP. 
· The LEA could provide the child’s parents with the Written Notification at the IEP Team meeting or at some other meeting, so long as the child’s parents receive the Written Notification BEFORE the LEA obtains the one-time Parental Consent and BEFORE accessing the parent’s or child’s public benefits or insurance for the first time. 
10.
Q.
When doe the LEA send or provide to the parents the Written Notification if the child

is currently served under IDEA (e.g. has a current IEP)?

A.
For children who have IEPs or for whom services have previously been billed to Medicaid the Written Notification requirement applies beginning July 1, 2013.
A. 
Written Notification must be provided or sent BEFORE accessing public benefits or insurance (e.g. Medicaid) for Federal Fiscal Year2013:
· Provide or send the Written Notification beginning July 1, 2013.
A.
 Written Notification must be provided or sent BEFORE there is a change in the type or amount (frequency or duration) of the services to be provided to the child or a change in the cost of the services to be charged to the public benefits or insurance program (e.g. Medicaid).

· Once the one-time Parental Consent has been obtained, Written Notification MUST be sent or provided to the parent annually thereafter.
11.
Q.
 How should the LEA provide Written Notification to parents?


A. 
The Written Notification may be:

· Mailed to the parents, or

· E-mailed if requested by the parents, and is consistent with SEA or LEA policies, or

· Provided at an IEP Team meeting IF the meeting occurs prior to the first time the LEA accesses the child’s or parent’s public benefits or insurance (e.g. initial IEP), or

· Provided through other means determined by the LEA so long as all the Written Notification requirements in the new regulations are met.
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