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MEMORANDUM 
 
To:  Nevada State Board of Education 

From: Gregory D. Ott, (775) 684–1229, Gott@ag.nv.gov 

Subject: Petition of the Clark County School District Board of 
Trustees to Amend Regulation R142–16, and for a Ruling on 
the Validity of the Regulation, submitted November 9, 2017 

Date:  January 10, 2017  

The Clark County School District Board of Trustees (Trustees) submitted a 
Petition to Amend Regulation R142–16, and for a Ruling on the Validity of 
the Regulation (the “Petition”) on November 9, 2016 pursuant to Nevada 
Revised Statute (NRS) 233B.110(1).  The Petition raises eight points 
questioning validity of the Regulation.  These eight points are listed below 
along with an answer regarding validity and a brief explanation.  
 
Trustees’ First Point Questioning Validity: 
Whether the regulation–making process was consistent with the 
Legislature’s intent in Assembly Bill (AB) 394 that the State Board of 
Education (State Board) develop and implement regulations after the 
Advisory Committee completed its plan and funding study. 
 
Answer to Trustees’ First Point:  
Yes, the regulation–making process was consistent with AB 394. 
 
Section 25 of AB 394 created an Advisory Committee to develop a plan and 
recommendations to reorganize the Clark County School District (CCSD) into 
local school precincts.  Section 28(4) required the State Board to adopt 
regulations necessary and appropriate to effectuate the implementation of 



 
 
 

the proposed plan.  A workshop regarding R142–16 was held on 
August 22, 2016.  The State Board held an adoption hearing on 
September 1, 2016.  The State Board followed the regulation process 
described in NRS 233B.067 faithfully.  The Trustees take issue with the 
Advisory Committee’s approval of the draft regulations prior to the State 
Board’s regulatory process.  Nothing in state law prohibits a public body from 
approving or taking a position on the public regulation–making process.  The 
Advisory Committee’s approval of draft regulations is especially appropriate 
in this case as the State Board’s regulatory authority is limited to regulations 
necessary and appropriate to effectuate the implementation of the Advisory 
Committee’s plan.  The Advisory Committee’s opinion that the draft 
regulations were consistent with its plan and thus the State Board was 
within its regulatory authority granted by AB 394 provided was relevant to 
the State Board’s deliberations during the regulation–making process and did 
not invalidate the Regulation. 
 
Trustees’ Second Point Questioning Validity: 
Whether the 2017–2018 start–date mandated by the Regulation is consistent 
with the Legislature’s intent, given that AB 394 was amended to change the 
anticipated start–date from 2017–2018 to 2018–2019, no rationale has been 
given for the accelerated schedule, and adequate resources have not been 
provided to accommodate the accelerated schedule. 
 
Is the 2017–2018 start–date mandated by the Regulation consistent with the 
Legislature’s intent, given that AB 394 was amended to change the 
anticipated start–date from 2017–2018 to 2018–2019? 
 
Answer to Trustees’ Second Point:  
Yes, the 2017–2018 start–date is consistent with the Legislature’s intent. 
 
Section 28(4) of AB 394 requires the State Board to adopt regulations to 
implement the Advisory Committee’s plan no later than 2018–2019.  This 
Section both grants the State Board the ability to make regulations and 
requires action to be taken prior to the 2018–2019 school year.  Section 30 of 
AB 394 also created an effective date for the State Board’s Authority to adopt 
regulations.  The State Board’s regulatory power under AB 394 became 
effective July 1, 2015.  Thus, the State Board could adopt regulations any 
time after July 1, 2015.  The Legislature had two opportunities to limit the 
implementation date of the Regulations in Section 30 or Section 28(4) of 
AB 394.  In both instances the Legislature declined to restrict the State 



 
 
 

Board’s authority to implement regulations that would be implemented prior  
. . . 
to the 2018–2019 deadline.  The State Board was within its authority to 
adopt regulations requiring implementation of the Advisory Committee’s plan 
commencing with the 2017–2018 school year.  
 
Trustees’ Third Point Questioning Validity: 
Whether the Advisory Committee’s failure to complete or disseminate the 
study required by AB 394, Section 25(1)(b) prior to adoption of the Regulation 
renders the Regulation, or portions of the regulation, arbitrary and 
capricious. 
 
Answer to Trustees’ Third Point:  
The Advisory Committee was not obligated to complete a study, so the failure 
to disseminate a study does not invalidate R142–16. 

 
Section 25(1) (b) of AB 394 creates an Advisory Committee with two 
objectives: developing a plan and recommendations for the reorganization of 
Clark County School District and studying the distribution funds and impact 
of local precincts on financing.  Section 25(1) (b) does not require the creation 
or dissemination of a study; it only requires the Advisory Committee to study 
the items.  To the extent that “a study” was to be completed, that obligation 
fell not to the Advisory Committee, but to a qualified independent consultant 
under Section 27(a) of AB 394.  This obligation was contingent on the 
availability of money and was not a required precondition of the Advisory 
Committee’s obligation to develop a plan and recommendations under 
Section 25.  Thus, regardless of whether or not money was available for an 
independent consultant to assist the Advisory Committee, the obligation to 
develop a plan and recommendations remained.  The State Board’s obligation 
to adopt regulations similarly was not contingent on any study from an 
independent consultant, its regulations are only obligated to be necessary 
and appropriate to effectuate the proposed plan, not consistent with a study 
that may or may not have been completed by an independent consultant. 
 
Trustees’ Fourth Point Questioning Validity: 
Whether the lack of any studies establishing that the reorganization will 
have a positive effect on the student achievement in CCSD renders the 
Regulation arbitrary and capricious. 
 
. . . 



 
 
 

 
. . . 
Answer to Trustees’ Fourth Point:  
There is no requirement that the reorganization plan be shown to have a 
positive effect on student achievement. 
 
AB 394 does not mention student achievement.  There is no requirement that 
the Advisory Committee’s plan and recommendations, or the State Board’s 
regulations, demonstrate a positive effect on student achievement.  Section 
27(4) (b) of AB 394 includes twenty (20) items that the Advisory Committee 
must take into consideration when developing its plan.  Student achievement 
is not one of the factors that must be considered by the Advisory Committee.  
While student achievement is a laudable goal for any school district or 
legislation, AB 394 does not require that a positive impact on student 
achievement be demonstrated prior to the adoption of the Advisory 
Committee’s Plan or the State Board’s regulations.  
 
Trustees’ Fifth Point Questioning Validity: 
Whether the Legislative Commission’s approval of R142–16 is invalid under 
NRS 233B.067(3)(a) because the Commission acted on the regulation less 
than ten working days after receiving the regulation from the State Board. 
 
Answer to Trustees’ Fifth Point:  
The Legislative Commission is not obligated to wait any amount of time 
before considering or acting on a regulation, so its consideration of R142–16 
within ten working days does not render its approval invalid. 
 
NRS 233B.067(3) obligates the Legislative Commission to review regulations 
at its next regularly scheduled meeting if the regulation is received more 
than ten working days before the meeting.  Its plain language does not 
prohibit the Legislative Commission from considering regulations received 
less than ten working days at its next meeting.  As there is no requirement 
for  the   Legislative   Commission   to   wait   ten  days  before  considering  a  
 
regulation, the Legislative Commission was within its legal authority to 
consider R142–16 at its meeting on September 9, 2016 and its approval of 
R142–16 at that meeting was valid. 
 
Trustees’ Sixth Point Questioning Validity: 
Whether R142–16 is a temporary regulation within the meaning of the 



 
 
 

Nevada Administrative Procedures Act that must be reauthorized and if not, 
why not. 
Answer to Trustees’ Sixth Point:  
R142–16 is a permanent regulation as the requirements of NRS 233B.063 (1) 
and (2) and NRS 233B.064 were followed. 
 
NRS 233B.063 (3) allows the agencies (including the State Board of 
Education) to adopt temporary regulations that are valid until November 1 of 
an odd numbered year.  To adopt a temporary regulation the State Board 
would not need to follow the requirements of NRS 233B.063 (1) and (2), 
regarding delivery of language to Legislative Counsel.  Additionally the State 
Board would not need to comply with NRS 233B.064 regarding only utilizing 
approved or revised text from the Legislative Counsel.  The State Board 
followed both NRS 233B.063 (1) and (2) and NRS 233B.064 in the adoption of 
R142–16 and it is a permanent regulation.  Additionally temporary 
regulations are separately categorized on the Nevada Legislature’s website 
(http://www.leg.state.nv.us/Register/) and begin with a “T” instead of an “R”. 
R142–16 is listed with the permanent regulations on the Nevada 
Legislature’s website and was designated with “R” which is consistent with 
the interpretation that this satisfies the requirements of a permanent 
regulation.  
 
Trustees’ Seventh Point Questioning Validity: 
Whether the reorganization that this Regulation implements is unlawful 
because it was not developed or approved by the entire Legislature. 
 
Answer to Trustees’ Seventh Point:  
No, the adoption of a regulation consistent with the Advisory Committee’s 
plan was mandated by the full Legislature by its passage of AB 394. 
 
AB 394 was approved by the entire Legislature and the Governor.  It 
specifically required the formation of the Advisory Committee; the plan to 
reorganize Clark County School District into local school precincts; and the 
adoption or regulations necessary to effectuate the plan.  Regulation as 
defined by NRS 233B.038 includes any agency rule which effectuates or 
interprets law or policy.  AB 394 clearly manifested the Legislature’s 
unambiguous desire, the reorganization of the Clark County School District 
into local school precincts.  As with any regulation, R142–16 interprets and 
effectuates AB 394 by providing additional details.  The existence of the 
Advisory Committee, the development of its plan, and the consistency of 
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R142–16 do not disturb the relationship between the valid law, AB 394, and 
the valid regulations adopted to interpret and effectuate the law, R 142–16. 
Trustees’ Eighth Point Questioning Validity: 
Whether Section 33 of the Regulation, which authorizes the Advisory 
Committee to oversee the transition, exceeds the authority granted to the 
Advisory Committee by AB 394. 
 
Answer to Trustees’ Eighth Point:  
The Advisory Committee is not required by AB 394 to cease operations and 
R142–16’s expectation that the Advisory Committee continue to serve in its 
role as plan developer during the reorganization process is consistent 
with AB 394 
 
The Advisory Committee is obligated to a develop a plan and 
recommendations to reorganize the Clark County School District into local 
precincts and the State Board’s regulations are restricted to those necessary 
and appropriate to effectuate the implementation of the proposed plan.  
AB 394 does not require the Advisory Committee to continue to exist after 
the development of the plan, nor does it require the Advisory Committee to 
sunset.  However, during the reorganization implemented, it is possible that 
factual developments make amendments to the regulations advisable.  As the 
State Board’s regulation–making authority is limited to regulations 
necessary and appropriate to effectuate the implementation of the plan, if the 
Advisory Committee ceases to exist, there would be no ability to revise the 
plan.  This inability to revise the plan would restrict the State Board’s ability 
to make any necessary adjustments to the regulations.  As AB 394 does not 
prohibit the continued existence of the Advisory Committee and the State 
Board’s ability to amend regulations is restricted by the plan that can only be 
amended by the Advisory Committee, the Advisory Committee’s continued 
existence during the implementation of the reorganization is consistent with 
the intent of AB 394. 
 
Cc: Steve Canavero, Superintendent of Public Instruction 
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